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law. For the sake of order, it must be able to impose a tem-
porary solution to quarrels and disharmonies. The ethically
satisfactory solution can only be reached after the practical
solution. But the Utilitarians were inclined to deny real force
to anything but the positive law which they saw to be enforced
by the courts. This might seem to be the defence of pure
tyranny. But it must be remembered that they were confident
that once abuse was removed and notions like right, ideals,
law of nature were forgotten, positive law would almost auto-
matically shape itself to its natural end, the greatest happiness
of the greatest number. The passage from benevolent despotism
to democratic representative government seemed to be a natural
movement in this direction. The Austinian theory of sovereignty
was capable of accounting for it. It mattered not who was
sovereign so long as there was one. When the people or rather
the people under their representatives obtained the final csay'
in determining positive law, the sovereign would become the
King-in-Parliament or the House of Commons. Thus by a
verbal trick, for it was nothing else, the old dualism in Utili-
tarianism, the dualism between paternalism and democracy,
the artificial and natural harmony of interests seemed to be
overcome. The democratic State retained all the positive and
determinate quality of useful legislation and at the same time
the natural interests of the individuals, that is their happiness,
ensured the utility of the legislation.

Austin did not see that when the sovereign changes from
being the authority of one man to being the authority of all men
or of their representatives, the nature of sovereignty changes
as well. It was at least plausible to suppose that one enlightened
despot might legislate and enforce legislation which would aim
solely at the happiness of the greatest number as understood by
himself, but how could the representatives of all the differing
interests of people who were looking for their own private happi-
ness retain the positiveness or the force or the utility of the
original conception of sovereignty? To pretend that the only
thing that mattered now was the determinateness of positive
legislation was to be blind to the facts for the sake of a theory.